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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Actittant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[24  CFR  Part  40] 

[Docket  No.  R-79-624] 

STANDARDS  FOR  THE  DESIGN,  CONSTRUC¬ 
TION,  AND  ALTERATION  OF  RESIDENTIAL 
STRUCTURES  TO  INSURE  ACCESSIBILITY  BY 
THE  PHYSICALLY  HANDICAPPED 

Revised  Prescription  of  Design  Standards 
Pursuant  to  the  Architectural  Barriers  Act  ef 
1966 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  Rule. 

SUMMARY:  This  proposed  rule 
amends  the  Department’s  regulations 
prescribing  standards  for  accessibility 
by  the  physically  handicapped  to  resi¬ 
dential  structures.  This  proposed  rule 
extends  the  coverage  of  the  regulatory 
standards  to  privately  owned  residen¬ 
tial  structures  leased  by  the  govern¬ 
ment  for  subsidized  housing,  and 
eliminates  the  restriction  on  the  cover¬ 
age  of  other  leased  residential  struc¬ 
tures.  These  amendments  conform  the 
regulations  in  Part  40  to  recent 
amendments  to  the  Architectural  Bar¬ 
riers  Act  of  1968. 

DATE:  Comments  are  due  April  23, 
1979. 

ADDRESS:  Comments  should  be  sent 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218,  D^art- 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  7th  Street,  S.E„  Washing¬ 
ton,  D.C.  20410. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  Robert  Wehrli,  Office  of  Inde¬ 
pendent  Living  for  the  Disabled,  De¬ 
partment  of  ELousing  and  Urban  De¬ 
velopment,  451  7th  Street,  S.W., 
Washington,  D.C.,  29410,  (202)  755- 
7367.  (Note:  This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  24,  1979,  the  Depart¬ 
ment  published  regulations  at  34  FR 
14733  later  referenced  at  24  CFR  Part 
40  setting  forth  standards  for  the 
design,  construction,  and  alteration  of 
publicly-owned  residential  structures 
to  insure  that  physically  handicapped 
persons  will  have  ready  access  to,  and 
use  of,  such  structures.  The  regtQa- 
tions  implemented  Section  3  of  the  Ar¬ 
chitectural  Barriers  Act  of  1968,  Pub. 
L.  90-480,  42  UiS.C.  4153  <the  Act), 
which  authorized  HUD  to  set  such 


standards  with  respect  to  residential 
structures  subject  to  the  Act. 

On  October  18,  1976,  Pub.  L.  9P-480 
was  amended  by  Title  II  of  the  Public 
Buildings  Cooperative  Use  Act  of  1876, 
Pub.  L.  541,  to  (1)  strengthen  the  stat¬ 
utory  requirement  that  public  build¬ 
ings  be  made  accessible  to  the  phs^- 
ically  handicapped,  and  (2)  extend  cov¬ 
erage  of  law  to  all  Federally-leased 
buildings  and  facilities,  including 
those  leased  for  subsidized  housing.  As 
a  result  of  these  legislative  changes, 
the  Department  is  amending  Part  40 
at  this  time  to  (1)  extend  the  coverage 
of  the  regulatory  standards  to  private¬ 
ly-owned  residential  structures  leased 
by  the  Federal  government  for  subsi¬ 
dized  housing;  and  (2)  eliminate  the 
restriction  on  the  coverage  of  other 
FederaUy-leased  residential  structures. 
In  addition  to  those  changes  necessary 
to  conform  with  the  statutory  amend¬ 
ments.  the  Department  is  making  cer¬ 
tain  revisions  of  a  technical  or  clarify¬ 
ing  nature  which  do  not  affect  the 
substance  of  the  regulation. 

On  AprU  19,  1978,  HUD  published 
proposed  regulations  at  24  CFR  Part  8 
implementing  Section  504  of  the  Re¬ 
habilitation  Act  of  1973,  which  pre¬ 
cludes  discrimination  on  the  basis  of 
handicap  in  any  program  receiving 
Federal  financial  assistance.  Since  dis¬ 
crimination  might  result  from  the  in¬ 
accessibility  of  buildings  or  facilities 
where  such  progrrams  are  carried  out, 
certain  buildings  or  facilities,  or  por¬ 
tions  thereof,  must  conform  to  stand¬ 
ards  for  accessibility  by  the  handi¬ 
capped.  As  a  result,  there  is  the  poten¬ 
tial  for  overlap  in  the  coverage  of  the 
Architectural  Barriers  Act  and  Section 
504.  However,  the  Department  win  at¬ 
tempt  to  achieve  consistency  between 
the  accessibility  requirements  imposed 
under  Parts  8  and  40,  to  the  greatest 
extent  possible,  when  those  require¬ 
ments  are  published  for  effect. 

Summary  of  the  Rule 

The  title  of  Part  40  is  revised  to  clar¬ 
ify  that  the  purpose  of  the  regrulation 
is  to  set  standards  for  the  design,  con¬ 
struction,  and  alteration  of  residential 
structures  to  insure  accessibility  by 
the  physically  handicapped. 

Section  40.1,  Purpiose,  is  revised  to 
cottform  with  the  statutory  amend- 
trient  to  Section  1  of  the  Act  making 
privately-owned  residential  structures 
which  are  leased  to  the  Federal  gov¬ 
ernment  for  subsidized  housing  sub¬ 
ject  to  the  requirements  of  the  Act. 
This  Section  is  also  revised  to  clarify 
that  the  requirements  of  Part  40  are 
imposed  pursuant  to  the  Architectural 
Barriers  Act  of  1968. 

Section  40.2(a),  Definition  of  a  “resi¬ 
dential  structure,”  is  revised  to  narrow 
the  excluded  cla^  of  “privately-owned 
residential  structures”  to  those  which 


are  not  leased  by  the  Federal  govern¬ 
ment  for  subsidized  housing. 

Section  40.2(a)(2)  is  revised  to  con¬ 
form  with  the  statutory  amendment 
which  did  away  with  the  requirement 
that,  in  order  to  be  subject  to  this  Part 
40,  buildings  or  facilities  leased  by  the 
United  States  would  have  to  be  “con¬ 
structed  or  altered  in  accordance  with 
plans  or  specifications  of  the  United 
States.” 

Section  40.4  Standards,  is  revised 
only  by  updating  the  reference  to  the 
technical  standards  for  accessibility 
set  forth  herein.  Those  standards, 
originally  developed  in  1961  by  the 
American  National  Standards  Insti¬ 
tute  (ANSI),  were  reaffirmed  in  1971 
and  are  currently  referenced  as: 
“ANSI  A117.1  1961  (R1971)  Specifica¬ 
tions  for  Making  Buildings  and  Facili¬ 
ties  Accessible  To  and  Usable  by  the 
Physically  Handicapped,”  also  re¬ 
ferred  to  as  the  “ANSI  A117.1  Stand¬ 
ard.” 

The  latter  Standard  contains  provi¬ 
sions  which  specify  how  building  ele¬ 
ments  such  as  walks,  parking  lots, 
ramps,  and  doors  are  to  be  designed, 
constructed,  or  altered  so  as  to  be  ac¬ 
cessible;  but  the  ANSI  A117.1  Stand¬ 
ard  does  not  in  all  cases  specify  the 
particular  elements,  or  the  number  of 
elements  in  a  particular  category 
which  must  be  accessible  in  order  to 
allow  a  determination  that  the  build¬ 
ing  or  facility  is  accessible,  as  required 
by  the  Act.  Therefore,  those  HUD  As¬ 
sistant  Secretaries  who  have  authority 
to  impose  specific  building  or  design 
standards  with  respect  to  HUD  pro¬ 
grams  under  their  jurisdiction  should 
consider  supplementing  the  ANSI 
A117.1  Standard  with  appropriate  nu¬ 
merical  or  percentage  requirements  re¬ 
lating  to  specific  building  or  facility 
elements. 

Section  40.5,  Waivers,  and  §  40.6  Rec¬ 
ords,  are  amended  to  make  certain 
technical  and  clarifying  changes. 

Public  Participation: 

These  amendments  are  issued  as  a 
proposed  rule.  They  are  essentially 
necessary  changes  to  conform  the  reg¬ 
ulation  to  the  Act,  as  amended,  or  to 
clarify  or  update  certain  technical  ref¬ 
erences.  The  Department  invites  writ¬ 
ten  comments  from  interested  persons. 
AH  comments  will  be  considered 
before  adoption  of  a  final  rule.  Com¬ 
ments  received  wiU  be  available  for 
public  inspection  in  Room  5218  be¬ 
tween  8:45  a.m.  and  5:15  p.m.  on  all 
working  days. 

The  Department  has  determined 
that  an  Environmental  Impact  State¬ 
ment  is  not  required  with  respect  to 
these  amendments.  The  Finding  of  In- 
appHcability  in  accordance  with 
HUD’S  environmental  procedures 
Handbook  (Handbook  1390.1)  is  availa¬ 
ble  for  public  inspection  during  regu- 


FEDERAL  REGISTER.  VOL  44,  NO.  36— WEDNESDAY,  FEBRUATY  21,  1979 


PROPOSED  RULES 


10587 


lar  business  hours  In  the  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development, 
Room  5218,  451  7th  Street.  S.W., 
Washington,  D.C.,  20410. 

The  Department  therefore  proposes 
to  amend  24  CFR  Part  40  as  follow-s: 

1.  The  title  of  this  part  is  amended 
to  read  as  follows: 

PART  40— STANDARDS  FOR  THE  DESIGN, 
CONSTRUCTION,  AND  ALTERATION  OF 
RESIDENTIAL  STRUCTURES  TO  INSURE  AC¬ 
CESSIBILITY  BY  THE  PHYSICALLY  HANDI¬ 
CAPPED 

2.  Section  40.1  is  revised  to  read: 

§  40.1  Purpose. 

This  part  prescribes  standards  for 
design,  construction,  and  alteration  of 
(a)  publicly-owned  residential  struc¬ 
tures,  leased  by  the  Federal  govern¬ 
ment  for  subsidized  housing  programs, 
to  insure  that  physically  handicapped 
persons  will  have  ready  access  to,  and 
use  of.  such  structures,  pursuant  to 
the  Architectural  Barriers  Act  of  1968, 
as  amended.  Pub.  L.  90-480,  42  U.S.C, 
4151  (hereinafter  referred  to  as  Pub. 
L.  90-480). 

3.  Section  40.2  is  amended  to  read,  in 
part,  as  follows: 

§40.2  Derinition  of  "residential  structure" 
(a)  As  used  in  this  part,  the  term 
“residential  structure”  means  a  resi¬ 
dential  structure  (other  than  a  pri¬ 
vately-owned  residential  structure  not 
leased  by  the  Federal  government  for 
subsidized  housing  purposes  and  a 
residential  structure  on  a  military  res¬ 
ervation): 

•  *  «  *  • 


(2)  Leased  in  whole  or  in  part  by  the 
United  States  After  August  12. 1968. 

4.  Section  40  4(a)  is  revised  to  read: 

§  40.4  Standards. 

(a)  Residential  structures  subject  to 
this  part  shall  be  designed,  construct¬ 
ed  or  altered  to  insure  that  physically 
handicapped  persons  will  have  ready 
access  to,  and  use  of,  such  structures. 
This  requirement  shall  be  satisfied  by 
using  the  specifications  contained  in 
the  “ANSI  A117.1  1961  (R1971)  Speci¬ 
fications  for  Making  Buildings  and 
Facilities  Accessible  To  and  Usable  By 
the  Physically  Handicapped,”  ap¬ 
proved  by  the  American  National 
Standards  Institute  (ANSI),  herein  re¬ 
ferred  to  as  the  “ANSI  A117.1  Stand¬ 
ard.”  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
standards  shall  be  applicable  to  the 
extent  provided  in  the  ANSI  A1I7.I 
Standard. 

*  •  *  *  • 

§  40.5  [Amended] 

5.  Section  40.5  is  revised  to  delete 
the  words  “Production  and  Mortgage 
Credit”  after  the  words  “Assistant  Sec¬ 
retary  for  Housing”  in  the  first  sen¬ 
tence. 

§40.6  [Amended] 

6.  Section  40.6  is  revised  to  insert  the 
word  “Federal”  after  the  word  “ad¬ 
ministering”  in  the  first  sentence. 

Issued  at  Washington,  D.C.,  Febru¬ 
ary  12.  1979. 

Lawrence  B.  Simons, 
Assistant  Secretary  for  Housing— 
Federal  Housing  Commissioner. 

(FR  Doc.  79-5386  Piled  2-20-79;  8:45  am] 
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